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RICHFIELD COMMERCIAL AND SA V-
INGS BANK, a Utah Corporation, 
Defendants and Respond.ents, 
and 
RICHFIELD COMMERCIAL AND SA V-
INGS BANK, a Utah Corporation, 
Third-Party Plaintiff and Appellant, 
vs. 
RICHARD T. CARDALL, THOMAS P. 
VUYK, WESTON L. BAYLES and MER-
RILL K. DAVIS, 
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In the Supreme Court 
of the State of Utah 
GARKANE POWER ASSOCIATION, INC. 
a Utah Corpo-ration, 
Plaintiff and· Appellant, 
vs. 
WESTERN DRILLING COMPANY, a Utah 
Corporation, JOSEPH BASSICK, EMILY 
BASSICK, UTILITIES· SERVICE COM-
PANY, AMERICAN CASUALTY COM-
PANY, a Pemnsylvania Corporation,. an.d 
RICHFIELD COMMERCIAL AND SA V-
INGS BANK, a Utah Corporation, 
Defendants and Respond.ents, 
and 
RICHFIELD COMMERCIAL- AND SAV-
INGS BANK, a Utah Oo·rp·ot"atio·n" 
Third-Party Plaintiff and App·ellant, 
vs. 
RICHARD T. CARDALL, THOMAS P. 
VUYK, WESTON L. BAYLES and MER-
RILL K. DAVIS, 
Third-Party Defendants and Respondents. 
Case 
No. 962.0 
and 
No. 9621 
BRIEF OF WESTON L. BAYLES AND ME'RRIL'L K. DAVIS 
THIRD-PARTY DEFENDANTS AND RESPONDENTS 
Appeal from an Order of the District Court of Salt Lake 
County. Utah, Ho-norable A. H. Ellett, Judge 
NATURE OF THE CASE 
This is an action to recover $11,010.69 paid from 
the account of Garkane Power Association to Rich-
ard T. Cardall and Thomas P. Vuyk, or one of them, 
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2 
u.nder garnishment proceedings and execution, or 
in the alternative, to obtain a valid offsetfor such 
amount against funds which were also claimed by 
American Casualty Company, an assignee of de-
fendants, Joseph Bassick and Emily Bassick, dfbfa 
Utiilities Service Company. The garnishment execu-
tion involved was bolstered by an order from the 
District Court in Salt Lake County, Utah, addressed 
to the sheriff of Sevier County. This order required 
the sheriff to either collect $11,010.69 from Garkane 
Power Association· or else appear before the district 
court iri Salt Lake County, Utah to show cause why 
he should not be held in contempt of Court for fail-
ure to make such collection. At that time a motion 
was pending to set aside the judgment against the 
Bassicks for lack of jurisdiction. The defendant Rich-
Iield Commercial and Savings Bank, as third party 
plaintiff, interpleaded Richard T. Cardall, Thomas P. 
Vuyk, Weston L. Bayles and Merrill K. Davis as third-
party defendants. Bayles was interpleaded because 
he had been the attorney for Western Drilling Com-
pany in the action from which the original judgment 
arose; Davis was interpleaded in the case because 
he was a major stockholder and a director of the 
original plaintiff corporation, Western Drilling, in 
the case from which the original judgment issued. 
DISPOSITION IN LOWER COURT 
The District Court of; Salt Lake County, Utah, 
dismissed the third-party Complaint against each of 
the four third-party <;iefendants, dismissed plaintiff's 
Complaint against the defendant and third-party 
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plaintiff, Richfield Bank, and denied an application 
for summary judgment by plaintiff, Garkane Power 
Association, against American Casualty Company! 
assignee of the defendants, Joseph Bassack, and 
· Emily Bassick doing business as Utilities Service 
Company. 
RELIEF SOUGHT ON APPEAL 
Plaintiff, Garkane Power Association, seeks a 
reversal of the Order dismissing its amended Com-
plaint against the Richfield Bank, or in the alterna-
tive, a reversal of the Order denying its motion for 
summary judgment against defendant, American 
American Casualty Company: defendant and third-
. party plaintiff, Richfield Bank seeks to have the order 
dismissing it f.rom plaintiff's amended Complaint af-
firmed, or in the alternative, reversing the orders 
dismissing third-party defendants from the third-
_party complaint; the third-party defendants and re-
spondents, Weston L. Bayles and Merrill K. Davis, 
seek to. have sustained the orders dismissing them 
from the third~party plaintiffs Complaint. 
STATEMENT OF FACTS 
The Complaint by third-party plaintift Richfield 
Bank against third-patty defendants who had not an-
swered, and particularly Weston L. Bayles and Mer-
rill K. Davis, was dismissed because the third-party 
complaint, plus additional facts, stated in the District 
Court hearing, did not. constitute a claim against 
these two third-party defendants (R 46 & 48). There-
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.ore, the .pleading of the· third-party .plaintiff's, inso-
far as properly pleaded, must be considered as true 
even though claimed inaccurate by Bayles and 
Davis, third-party defendants. 
The third party plaintiffs claims its cause of ac-
tion. arose November 14, 1960, when two third-party 
defendants, Cardall, Vuyk, and Sheriff Huntsman of 
Sevier County, Utah, collected $11,010.69. They were 
armed with an order which required Sheriff Hunts-
man to either collect $11,010.69 from plaintiff Gar-
kane Power Association or appear before the Dis-
trict Court in Salt Lake County, Utah, to show cause 
why the sheriff should not be held in. contempt, (R 
17, order to show cause in Civil File No. 109123)~ 
The case file of Western Drilling Company vs. 
Joseph Bassick, et al (Civil File 109123) is referred 
. to extensively by third-party plaintiff, in its Com-
plaint (R 16-17) and has been brought to the Supreme 
Court by third-party plaintiff in its designation of 
record on appeal (R 70 Par.' 11). Therefore as part of 
the record it is evidence· available to the Supreme 
Court to help interpret third-party plaintiff's com-
plaint. 
Third-party plaintiffs complaint reviews the 
record and history of Western Drilling Company 
from its incorporation June 15, 1954 (R-15), and also 
the case of Western Drilling Company vs. the Bas-
sicks from the time it was filed on July 5, 1956. Third-
party plaintiff's theory seems based on that of a 
malicious prosecution case. However,· the only al-
--legations as to participation by third-party defend-
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ants Bayles and Davis alleged: in said complaint, are 
that Davis was a principal incorporator, officer, di-
rector, stockholder, and acted as such and held him-
self out as such to December 8, 1960 (R-15-16); that 
Bayles acted as attorney for plaintiff, filed the West-
ern Drillinq Company case ag~inst the Bassicks on 
July 5, 1956, sezyed the summons on June 25, 1956 
{R-16), and on May 27~ 1957, with knowledge, pro-
cured . a void judqment which · went beyond the 
jurisdiction of the court (R-16). 
The third-party complaint states that on March 
15, 1960 the third-party defendants wrongfully pro-
cured a garnishment on a void judgment and ob-
tained a wrongful garnishee j1.ldgment (R 16-17). The 
said complaint then sets out a 1engthy narrative of 
what third-party defendants Cardall and Vuyk did, 
without, in any way including Bayles or Davis there-
in (R 17-18). In concluding the narrative, the third-
party complaint then alleges that Cardall and Vuyk 
wrongfully appropriated $11,010.69 to their own use, 
. and to the use and benefit of the other third-party 
defendants (R 18). · 
Said complaint also states that all of third-party 
defendants were associated as ·officers, directors or 
attorneys of. record for Western Drilling Company, 
plaintiff, in civil file No. 109123, and, in combination, 
conspired against third-party plaintiff. (R 18). 
The particular allegations in ·the third party 
complaint, as amplified by ,civil file No.· 109123, 
Western Drilling. Company vs. Joseph Bassick, et al, 
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after the judgment dated May 21, 1957 in chrono-
logical order are as follows: 
The garnishment issued from the Dis~rict Court 
in Salt Lake County, Utah, in the case of Western 
Drilling Company vs. Joseph Bassick, et al, Civil file 
No. 109123, addressed to Garkane Power Associa-
tion, required said Garkane Power Company to hold 
money due Joseph Bassick, Danny P. Bassick, Ann 
M. Bassick, Martin R. Bassick, and Nickolas -Bassick, 
d Jb fa Utility Service Company, and to answer in-
terrogatories concerning any indebtedness owed by 
Garkane Power Company to said defendants. This 
garnishment was caused to be issued by Cardall, 
attorney for Western Drilling Company, (Affidavit 
in support of motion for Order to Show Cause signed 
by Cardall, Civil File No. 109123). Other specific 
particulars are: -
March 17, 1960: said Garnishment was served on Garkane 
Power, which answered and indicated that approxi-
mately $11,010.69 was due, without differentiating 
the above Utility Service Company from Joseph 
Bassick and Emily Bassick, d/b/a Utilities Service 
Co~ (Civil File No. 109123) (R-16). 
March 27,, 1960: Gar kane Power filed answer to the gar-
nishment interrogatories (Civil File No. 109123) 
(R-16). : 
April 12, 1960: Notice of intention to take judgment April 
18, 1960 was served upon Garkane by mail, signed 
by Vuyk, attorney for Western Drilling (Civil File 
No. 109123.) 
Ju~e 7, 1960: Garnishee Judgment was given by Judge 
Merrill C. Faux in favor o·f Western Drilling Com.· 
pany against Garkane Power for $11,010.69 (Civil 
File No. 109123, R 16-17). 
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June 8, 1960: Garnishee execution was iss.ued by . District 
Court in Salt Lake County, Utah (Civil File No. 
109123). . 
June 8, 1960: PraeCipe to Sheriff of Sevier County, Utah 
signed by Vuyk issued. (Civil No. 109123). 
July 15, 1960: Order addressed to. Sherfff of Sevier Coun-
ty, Utah .:authorizing him to take $11,010.69 from 
Garkane Power and deliver same to Cardall & Vuyk, 
attorneys for Western Drilling Comp·any, .and was 
served upon Garkane Power July 18, 1960. (Civil 
File No. 109123). 
'November 14, 1960: Motion to Quash the Return of Serv-
ice of Summons addressed to Bayles. and Vuyk by 
Hanson, Baldwin & Allen, and receipted for by 
Thomas P. Vuyk and · filed same date (Civil File 
No. 109123). (R-17). 
This motion was served upon Cardall and Vuyk 
(R 17), inste·ad of Bayles as is claimed in the brief 
of Richfield Commercial and Savings Bank. 
November 14,' .. 1960: Notice and motion t·o continue motion 
to quash was prepared by Cardall & Vuyk, and 
signed by Cardall. This motion was served and filed 
November 17, 1960 (Civil File No. 109123) (R 17). 
November 14, 1960: Affidavit in support of an order to 
show c·ause against Sheriff Huntsman :of Sevier 
County, Utah, was signed by . Cardall and filed. 
(Civil File No. 109123). 
November 14, 1960: With knowledge of the motion to 
quash service of summons (R 17), motion for order 
to show cause was signed by .Cardall, and order to 
show cause signed. same date directing Sheriff 
Huntsman, to collect $11,010.69 from Garkane Power 
and to deliver it to Cardall, attorney for Western 
Drilling Company, or to appear before Judge·A. ·H. 
Ellett Monday November 21, 1960 and show cause 
why he should not be held in co~tempt of Court 
. (Civil file No. 109123) (R 17). 
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November 14, 1960: T'h4' above motion, order to show 
cause, and garnis~e e~ecution addressed to Garkane 
Power Co·mpany and dated November 3, 1960, were 
served upon Richfield Bank by the sheriff of Sevier 
County, Utah (Civil File No. 109123), and by 
Cardall and Vuyk. Cardall and Sheriff Huntsman 
collected the $11,010.69. (R 17). 
November \7,. 1960: Withdrawal of Bayl~s a$ attorney tor 
- Western Drilling Company, filed November 18, 
1960 (Civil File No. 109123). 
November 19, 1960: Notice addressed to Cardall and Vuyk 
by Hanson, Baldwin & Allen, served November 19, 
1960 and filed November 21, 1960 (Civil File No. 
109123). 
August 1, 1961: Motion, Order to $how cause, execution 
~nd . satisfaction e>f Garnishee judgment signed by 
Cardall, dated November 22, 1960, were filed. (Civil 
File No. 109123). 
ARGUMENT 
POINT 1: THE TRIAL COURT DID NOT ERR IN 
DISMISSING THE THIRD PARTY COM-
PLAINT AGAINST THIRD-PARTY DE-
FENDANTS WESTON L. BAYLES AND 
MERRILL K. DAVIS. 
It is fundamental law that before an action for 
abuse of process or wrongful garnishment and 
execution can be sustained against an individual, 
the complaining party must allege and prove par· 
ticipation in such tortious action. This may be done 
by one having ordered or directed the tortious ac-
tion, by knowingly ratifying or adopting such ac-
tion, or by knowingly participating in the proceeds 
from such action. See annotation in 91 ALR 922; 
Neder v. Jennings 28 Ut. 271, 78 P. 482; Ward v. 
United Grocery Co. 84 Ut. 437, 36 P (2d) 99; Larsen v. 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
9 
Ryan 54 Ut. 250, 180 P. 178; Munns v. Loyeland 15 
Ut. 250, 49 P. 743, 21 Am. Jur. 307, Sec. 642. 
The right to proceed against the actual wrong-
doers affords a sufficient remedy f.or complaint. An-
notation in 91 ALR 922 at Page 930. 
(In discussing and analyzing the third-party 
complaint herein as applicable to defendants Bay-
les and Davis, it is not intended to enter into the 
merits of said complaint as to other co-defendants.) 
The history of the incorporation of Western 
Drilling Company vs. Joseph Bassick, et al, Civil File 
No. 109123, prior to the claimed wrongful and 
tortious act of taking the $11,010.69 from Richfield 
Commercial and Savings Bank November 14, 1962, 
is mere garbage in the third-party complaint insofar 
as determining whether said complaint states a 
cause of action against Bayles and Davis. Such al-
legations are analogous to the attorney in court who 
has failed in his evidence and talks vociferous! y and 
hammers the table in his ·argument to convince the 
Judge that he has not failed in his proof. 
It is interesting to note. there is no claim any-
where in the complaint that either Bayles or Davis 
participated in obtaining the garnishee execution 
issued out November 3, 1960 or the order issued 
November 14, 1960 which were used to require the 
Richfield Bank to part with $11,010.69 to the other co-
defendants and the sheriff. 
The gist of the third-party· complaint is the 
:laimed wrongful taking of $11,0 l 0.69 from third-
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party plaintiff, Richfield Bank. How does the bank 
say the money was taken? The bank explains this 
in paragraphs 6 and 7 of the third-party complaint 
{R 24) as follows: 
"6. 0 * 0 The defendants Richard T. Cardall and 
Thomas P. Vuyk caused to be issued on the 14th day 
of November, 1960 an order to show cause ordering 
Rex Huntsman, Sheriff of Sevier County, to comply 
with previous orders -of the above entitled court and 
directing said Sheriff to execute on the assets of 
Utilities Servic·e Company in the hands of plaintiff, 
Garkane :Power Association, Inc., and to deliver the 
same to the defendant Cardall or for an order re-
quiring said Sheriff to appear and show cause why 
he should not be found in contempt of court. 
"7. Armed with the order set forth in paragraph-' 6 
~bove and with full knowledge of all of the facts 
and circumstances hereinabove alleged, the defen-
dants Cardall and Vuyk wrongfully and with the 
intent, design .and purpose to injure defendant and 
third-p:arty plaintiff, Richfield Commercial and Sav-
ings Bank and with the aid and as·sistance of Sheriff 
Huntsman, unlawfully, fraudulently, wilfully and 
coercively caused to be paid by said bank to the de-
fendants Western Drilling Company, Richard T. 
Cardall and Sheriff Huntsman the sum of $11,010.69, 
on November 14, 1960." 
Said complaint further alleges that the order 
spoken of was obtained after Cardall and Vuyk (not 
Bayles nor Davis) had full knowledge of the motion 
to quash and of the facts and circumstances com-
plained of in said complaint. 
The third-party complaint and Civil File No. 
'109123 sets out a long list of specific allegations of 
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the acts of co-defendants without in any manner in-
cluding Bayles or Davis in such allegations. These 
are detailed in the statement of facts by Bayles and 
Davis on pages 3 to 8 of this brief. The only specific 
allegations against Bayles and Davis are as counsel 
and a director in Western Drilling Company and 
Bayles as counsel in the lawsuit of Western Drilling 
Company vs. Joseph Bassick, et al, civil file No. 
109123. 
Wrongful issuance of process is malicious pros-
ecution. However, abuse of process is the wrongful 
use of process after it has been issued .. Annotation 
80 ALR 580; I Am Jur 2d 250, Abuse of Process, Sec. 
2. 
·The third-party plainti£:6 herein alleges a wilfuL 
malicious frame of mind of the third-party defendants 
who, with complete knowledge procured: 
1. A wrongful garnishment May 15, 1960, (R 23). 
·However the official papers in civil file No. 109123 
state the garnishment was obtained by Cardall, 
(Civil File No. 109123); 
2. A wrongful garnishe·e judgment; and 
3. A wrongful garnishee execution immediate-
ly issued (R 23-24); however, Third party plaintiff 
:lees not claim any of such papers were ever 
served upon Richfield Commercial and Savings 
Bank. 
Third-party plaintiff does not claim that the 
garnishee execution, issued November 3, 1960, and 
the order issued November 14, 1960, addressed to 
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Garkane ctnd which were used to obtain money from 
the bank, were in any manner issued, or caused to 
be issued, by Bayles a:nd Davis: Nor is it claimed 
that these two defendants participated in the use· of 
the papers to assist in obtaining monies· from the 
bank. 
The one who acts wrongfully in the wrongful 
use of process is liable for abuse of process~ 1 Am 
J ur 2d 263 and 264, Abuse of Process, Sees. 16 and 
17. Thj s includes art attorney where the acts are his 
owh personal acts, or acts he has directed. 1 Am Jur 
2d 265, Sec. 19. 
The mere claim that Cardall and Vuyk apprc-.. 
priated said $1 L010.69 to their own use and to the 
use and benefit of the· other third-party defsndants 
(R 25) is not an allegation of partictpation by Bayles 
and Davis in the claimed wrong. 
The allegation that all third-party defendants, as 
officers, directors or attorneys of record combined 
and conspired against third-party plaintiff (R 25) un-
der all of the pleadings is pure conclusion. 
The law and general rule of pleading is, that 
general allegations in a complaint are controlled by 
specific allegations. State v. Rolio, 7'1 Ut. 91, 97, 262 
P. 987; Thomas v. Ogden State Bank, 80 U 138, 13 P 
2d 636; Pender v. Bird, 119 U 91, 224 P 2d 1057; Far-
rell v. lv1ennen Co., 120 U 3771 235 P 2d 128. 
It is interesting to note that nowhere does third .. 
party plaintiffs claim that Bayles or Davis ratified or 
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adopted any of the acts of Cardall or Vuyk by receiv-
ing all or any part of the $11,010.69. 
Merely being an attorney of record in an old law 
suit or being a director of. record of a non-operating 
corporation is not sufficient to create liability for 
abuse of process. Nor does an old claim of malicious 
prosecution (which is barred by Section 78-12-25 (2) 
U. C. A. 1953; this provides that causes of action not 
otherwise provided for by law must be brought 
within a period of four years) create liability for 
abuse of process. 
The records of the Secretary of the State of Utah, 
corporation section, also show that the corporate 
charter of the Western Drilling Company, was re-
voked for non-payment of taxes on September 21, 
·1956, a substantial tirrie prior to the payment of the 
monies by the bank to Cardall and the Sheriff on 
November 14, 1960. 
The plaintiff, Gar kane Power Association claims: 
1. That third · party plaintiff, Richfield Bank, 
was a volunteer by paying out the money to Cardall 
and the Sheriff; 
2. That said bank wrongfully paid such money 
from Garkane's Trust funds. 
In either event, the bank would not be entitled 
to action for abuse of process against Bayles or 
Davis. 
Reference is made here to the Brief of Garkane 
Power Association for support of these two defenses. 
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The third-party plaintiff, Richfield Bank, claims 
Garkane is estopped from complaining of the pay-
ment of Garkane funds in the sum of $1 L010.69. If 
this is correct, the bank has no claim whatsoever 
against said third-party defendants B&yles or Davis. 
Reference is here made. to the brief of Richfield 
Commercial and Savings Bank for support of such 
argument. 
CONCLUSION 
We respectfully submit that the Lower Court, 
based upon the files and records of this case against 
Bayles and Davis, two of the third-party defendants, 
properly dismissed the third-party complaint as to 
them. The court is respectfully urged to sustain that 
ruling. 
DAVIS AND BAYLES 
Attorneys for Weston L. Bayles 
and MerriJJ K. Davis, Third· 
Pttrty J)efendant$ and 
Respond.ents 
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